§ 31. Burden of proof, 73 Am. Jur. 2d Summary Judgment § 31 


73 Am. Jur. 2d Summary Judgment § 31 
American Jurisprudence, Second Edition November 2021 Update 


Summary Judgment 
Karl Oakes, J.D. 


II. Application or Motion; Opposition; Effect of Failure to Properly Support or Address Fact 
B. Opposition 


2. Evidence in Support of Opposition 


§ 31. Burden of proof 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Federal Civil Procedureii=m2544 
West's Key Number Digest, Judgmentiji=m! 85(2) 





Once a movant for summary judgment has met the initial burden of establishing that no genuine issue of material fact exists, the 
burden shifts to the opposition to show that there is a genuine issue for trial.! Thus, a party moving for summary judgment is 
entitled to judgment as matter of law if he or she meets this burden,” and the nonmoving party fails to make sufficient showing 


on an essential element of the case with respect to which he or she has the burden of proof.” In other words, the party opposing 
the motion for summary judgment carries the burden of proving by competent evidence the existence of a disputed material 


fact." If the movant does not meet his or her burden, however, the nonmovant is under no obligation to show that issues remain? 


and need not file any affidavits or other supporting material to avoid a summary judgment. Also, if the papers of a party moving 
for summary judgment fail to show that he or she is entitled to judgment as a matter of law, the opposing party need not file 


an opposing affidavit.” 


A nonmovant may defeat a motion for summary judgment which asserts that the nonmovant has no evidence to establish an 
essential element of his claim by directing the trial court's attention to evidence of that essential element already in the record or 
may submit an affidavit requesting additional time for discovery in an attempt to obtain some evidence of that essential element 


of claim. The bare assertion of a fact in a brief by counsel, unaccompanied by evidence in the record, is insufficient to carry 


a party's burden of proof so as to avoid summary judgment.’ 


A nonmoving party who has the burden of proof at trial on any particular element of a claim must, in response to a motion for 


summary judgment, establish the existence of facts to support each such element of each such claim. 19 
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CUMULATIVE SUPPLEMENT 
Cases: 


A moving party that does not bear the burden of proof at trial may satisfy its initial burden on summary judgment by producing 
affirmative evidence negating a material fact, thus demonstrating that the nonmoving party will be unable to prove its case at 
trial; once a moving party satisfies its burden using this method, the nonmoving party must respond with positive evidence 
sufficient to resist a motion for directed verdict at trial. Fed.Rules Civ.Proc.Rule 56(a), 28 U.S.C.A. Bryant v. Johnny Kynard 
Logging, Inc., 930 F. Supp. 2d 1272 (N.D. Ala. 2013). 


The amount of evidence necessary to raise a genuine issue of material fact is enough to require a jury or judge to resolve the 
parties' differing versions of the truth at trial. Conte v. Jakks Pacific, Inc., 981 F. Supp. 2d 895 (E.D. Cal. 2013), aff'd, 2014 
WL 2599890 (Fed. Cir. 2014). 


A defendant may prevail at summary judgment by either presenting evidence negating an essential element of the plaintiff's 
claims or establishing from the record an absence of evidence to support such claims. Ga. Code Ann. § 9-11-56(c). First 
Acceptance Insurance Company of Georgia, Inc. v. Hughes, 305 Ga. 489, 826 S.E.2d 71 (2019). 


The party opposing summary judgment is not required to produce evidence demanding judgment for it, but is only required to 
present evidence that raises a genuine issue of material fact. Nguyen v. Southwestern Emergency Physicians, P.C., 779 S.E.2d 
334 (Ga. 2015). 


Home owner failed to meet her burden of production, in response to summary judgment motion filed by propane gas vendor in 
lawsuit filed against natural gas and propane gas vendors after an explosion at residence; home owner herself asserted there was 
no evidence that propane gas caused the explosion and that natural gas caused the explosion, and causation expert witnesses 
originally designated by the home owner had always opined that this explosion was caused by natural gas. Elliott v. AmeriGas 
Propane, L.P., 249 So. 3d 389 (Miss. 2018). 


Company that had agreed to provide business with recycling systems which both allegedly failed, in moving for summary 
judgment on business's tort claims against it based on "economic loss" doctrine, failed to meet its initial prima facie burden, 
so that burden never shifted to business to raise a triable issue of fact, where evidence submitted by company established 
that mercury contamination of facility where business operated, which was allegedly caused by company's defective products, 
caused damage to persons and property other than property which was the subject of contracts. Electrical Waste Recycling 
Group, Ltd. v. Andela Tool & Mach., Inc., 107 A.D.3d 1627, 968 N.Y.S.2d 765 (4th Dep't 2013). 


The party opposing a motion for summary judgment has the burden of proving by competent evidence the existence of a disputed 
issue of material fact and cannot rest upon mere allegations or denials in the pleadings, mere conclusions, or mere legal opinions. 
Machado v. Narragansett Bay Insurance Company, 252 A.3d 1206 (R.I. 2021). 

When the movant seeks summary judgment on a claim in which the nonmovant bears the burden of proof, the movant must 
either negate at least one essential element of the nonmovant's cause of action or prove all essential elements of an affirmative 


defense. Tex. R. Civ. P. 166a(c). Ovation Services, LLC v. Richard, 624 S.W.3d 610 (Tex. App. Tyler 2021). 


A failure of memory does not create a disputed fact that could preclude summary judgment. Rutherford v. Talisker Canyons 
Finance, Co., LLC, 2019 UT 27, 445 P.3d 474 (Utah 2019). 


[END OF SUPPLEMENT] 
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